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aUSDW fromany RWSwell ......... ... ... .. . ... 167

il. Officer’srationale for finding EPA met 40 CFR 22.24 burden as to statutory
factor 1 by showing “programmatic harm” in error since “programmeatic
harm” is aready taken into account as a separate element from “actual or
potential harm” under the penalty policy, and since Perenchio’s declaration
isinsufficient to even demonstrate “programmatic severity” .............. 168

A. Officer’s approach in error because it improperly includes and substitutes
“programmatic harm” for a showing of actual or potential harmto a
USDW in Table | and Table Il analysis, where policy requires that such
theoretical harm to the UIC be taken into account in regard to both
Table | and |1 analysis, after evaluation of actual or potential risk of
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harmto environNmMeNnt . . .. .. ..ot

B. Caselaw requires that “programmatic harm” actually be presented from
and be tied to potential harm to environment from specific violations at
issue, and not from generic recitation of scope and breadth of UIC
program and theoretical harm caused by MIT violations in general, thus
Perenchio testimony is insufficient asto thiselement aswell ...........

I. In RePredex Corp., 7 E.A.D. 591, 601-602 (EAB 1998)(FIFRA)
resulted in no penalty being assessed based on lack of actual or
programmatic harm, and EAB rejected and did not impose a
“substantial penalty” for purely programmatic harm despite
EPA'SUIQING . ..ot e

Il. In Re Phoenix Construction Services, Inc. 11 E.A.D. 379, 396-400
(EAB 2004), a CWA 404 unpermitted illegal wetland destruction
case found programmatic harm occurred only where EPA first
showed actual harm from act of filling, and where lack of permit
went to core of 404 program, and even then penalty was
reducedtoonly $23,000 .......... ... . ...

c. InRe Safe and Sure Products, et al.8 E.A.D. 517 (EAB 1999), assessing afinal
$30,000 penalty from the $229,000 proposed by EPA, establishes inadequacy of
Perenchio declaration to proving substantial “programmatic harm” to support
$105,590 pendlty for six passive violations, by itself, where no actual or
potential harm to a USDW, no misleading conduct, no repeated pattern of
100's of ongoing repeated MIT violations, and no illegal operation without
permit, alleged or shown . ... ... .. . ..

d. Perenchio was not expert or first hand witness and did not testify to or
rebut Morgan testimony, but responded to cross examination as to direct
declaration testimony only, and declaration does not meet 40 CFR 22.24 burden
asto statutory penalty factors . . ... ...

e. Perenchio testimony inadequate and insufficient for reasons set forth at
Respondents 12/21/07 Proposed Findings of Fact, SectionsIX and XI.A ... ...

7. By basing statutory factor 1 solely on theoretical presence of programmatic harm
with no nexus to violations themselves, Officer Toney effectively reads first
statutory factor out of SDWA and results in penalty becoming punitive and
imposed without due process and not in compliance with40 CFR22.24 ...........

8. Officer erred in rejecting John Morgan's expert testimony as to the lack of
seriousness found by IDNR in assessing much lower penalty amounts, and
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10.

erred by disregarding Morgan’s un-rebutted opinion that available well-specific
factsindicated that no impacts occurred and threat of harm was low or

marginal, despite Officer’ s finding that no USDW was shown to be present

OF IMPACLEA . . . .o

a

Mr. Morgan’s un-rebutted testimony as to lack of harm was erroneously
discounted and ignored by the Presiding Officer .........................

Morgan’s opinions as to the reasonableness and basis (and lack thereof)

for IDNR and EPA findings and penalties were disallowed without legal basis
despite his personally having reviewed and approved the same type of penalties
for the very same personnel that issued the state penaltiesinthiscase .. ..... ...

Officer Toney erred by failing to at least consider the IDNR’ s findings of
lack or harm, low seriousness and penalty calculation for all six wells of $1,900,
asdiscussed by Mr. MOrgan . ...t

Statutory Factor 1 - Annual Reporting violations: gravity component of $990

should be eliminated due to failure to show harm since there was nothing to report
for the six inactive wells for 3 years at issue (1996-1998), and since no facts were
taken into account or annual reports reviewed regarding actual or potential harm,

thus 40 CFR 22.24 burden not met asto seriousnessfactor ....................

Statutory Factor 1- Annual Reporting: EPA/Officer was arbitrary and capricious

if consideration of Respondents' age and RWS size is viewed as discount designed

to assure that total proposed penalty does not exceed the (then) $125,000 civil
referral cut Off ... ... ..

11.Grouping of wells for gravity assessment purposes aggregates harm and prevents
Respondents' from being able to assess what dollar amount and level of threat EPA
assigned to each well, and thusviolatesSDWA Sec. 1423. .. . ..................

12.$115,790 assessed gravity penalty erroneous for foregoingreasons ... ............

. Statutory Factor 3 - Past History of Violation: Officer erred since there wasno
history of violations cited by EPA/Perenchio as claimed by Officer ..............

. Statutory Factor 4 - Good Faith Efforts: Officer and EPA erred by failing to
properly consider and discount for numerous documented good faith efforts by
RWS and Respondent to comply with SDWA, authoritiesand MIT requirements,
asset forth in post-hearing Brief and findingsoffact .........................

1. Officer failed to properly apply SF 4 due to lumping of wells and failure to
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distinguish between wells as to differing and various well-specific good faith
efforts and attempts toward compliance, in violation of SDWA requirement to
consider factorsinrelation to each particular violation — ......................

. Officer ignored and misconstrued numerous good faith communications efforts to
FEOUIAIONS o

a.  Officer improperly and over-narrowly interpreted Carroll Oil’ s treatment
of good faith efforts in refusing to recognize RWS's efforts that the
Carroll EAB stated would indicate good faith efforts with regard to
compliance related communications with IDNR and EPA, and ignored
numerous such communications in rejecting RWS “communications”
goodfaitheffortdefense . . ... .

b. Officer erroneously rgected RWS's “communication” efforts by equating
lack of “good faith efforts’ to come into compliance after the date of violation to
RWS failed pre-violation efforts to comply with the MIT deadlines, where the
instant action and the proposed penalty already account for initial lack of
successful good faith efforts, and where Perenchio admitted that post-NOV
efforts do count as “good faith” efforts, thus Officer misconstrued and
improperly shortened the applicable time span for good faith efforts .. .........

c. Perenchio admitted seeing documents indicating good faith efforts, but
notwithstanding, improperly based her determination that RWS made no
good faith effortson hearsay fromMr. McDonald . .......................

d. Officer failsto credit and without basis and erroneously construes RWS's 1997
compliance meeting with IDNR as an attempt to delay compliance, and ignores
that such effort resulted in IDNR deferral of compliance with MI1T/Reporting
requirements for Wohlwend and Twenhafel wells pending resolution of ongoing
court casesdisputing ownershipofsame .............. ... . ... ... ... ...

. Officer erroneously ignores, discounts and rejects numerous indicia of good faith,
on-site and MIT-related work efforts based on her erroneous perception that they
were “part of doing businessand not relatedto MIT” . .......... ... .. .......

a. Officer erred in discounting good faith efforts occurring after violations
occurred, where EPA admitted that post-violation and post-NOV compliance
effortsareindiciaof goodfaith . ......... ... ... ... .. .

b. Officer erredin assuming that grading to assure heavy equipment access to
well and “workovers’ are not “necessarily” related to MIT, MIT is culmination
of multi-step process to prepare the well occurring over weeks, months or years,
not does not comprise just a one day test
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c. Officer erred by not according weight to numerous indicia and testimony the
RWS made good faith efforts at wells both before and after time of violations ... 186

i. Four inactive wells were properly “shut-in" until they were MIT’d,
in compliance with 62 IAC 240.760(h), indicating pre-violation good faith
compliance With MIT requirements . . . ... ...t 186

ii. RWSMIT d Huelsing and Zander wellsin 1991 and Wohlwend and Huelsing
wells within 8 months of 2000 NOV, prior to issuance of complaint . ....... 187

iii. RWS achieved full MIT compliance at al wells by 2005, after years of
“continuous’ good faith attempts, which extended back beyond the date of
eventual complianCe . . ... 187

A. Zander #2 - RWS continuously worked from 1997-2002 to repair
repeated vandalism and encountered other force majeures prior to MIT .. 187

B. Witnesses confirmed Wohlwend MIT efforts began in 1998, soon after
legal possession of operating rights was gained by RWS by court order .. 188

c. Twenhafel MIT efforts aso began well before well transferred to Huels in
January 2002, even though RWS never had possession of operating rights

D. Huelsing #1 well was MIT’d 3 times by RWS between 1991-2006, an
average of once every 5 years, RWS attempted to MIT in 1995, and
RWS was observed to be making good faith attempts to comply on
thislease by Inspector Matlock .. .......... ... ... ... ... ... 190

E. Harrell #1 and Atwood #1 capped and inactive, damages too great
to repair, but RWS still inspected ... ... 191

G. Statutory Factor 5 - Economic Impact: EPA/Officer erred by not reducing penalty
dueto RWSinability to pay where SDWA isnot joint and several liability statute,
and, inthealternativeif joint and several liability isin fact found under the
[linois SDWA, Respondents should be allowed to share “jointly and severally” in
RWS'sinability topay reduction. . . ......... . e 192
1. EPA found RWS unableto pay proposedpenalty . ........... ... .. oo.... 192
2. The SDWA isnot ajoint and several liability statute, thus RWS should have been
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afforded a reduction in penalty, and Mr. Klockenkemper should not be required to
pay same, and Officer’s reliance on Sunbeam Water Co. isinerror .............. 192

H. Statutory Factor 6 - Other Matters. Force majeures and other exigencies and
legal risks not properly taken into account by EPA/Officer and erroneously not
credited tORESPONAENTS . .. ... i 193

1. Respondents exhibited “good corporate citizenship” by way of substantia
compliance With SDWA . . .. o 194

2. Weather Regularly and Severely Impeded Access: The Officer erred in finding that
inspectors were able to access wells without difficulty since several admitted access
problems even for alight car or pickup, and in ignoring documents and testimony
of RWS contractors, and of landowners/farmers, indicating that access was in fact
impeded on regular basis by weather and other matters, since access RWS required
was for heavy equipment, not Jeeporonfoot . ............. ... .. ... . ....... 194

a. Officer erred by making findings regarding Respondents' weather-related access
arguments as to only 2 wells rather than all 6, and even then she addressed
them only as to the least accessed, vandalized, inoperable, Harrell and
Atwood WEIS . . .. e 195

i. Matlock testimony miscited, since he testified that there were occasions
where he could not access the Zander #2 with alight 4-WD vehicle at all
due to the muddy dirt access road, that it became “very” muddy when it
rained, that it would not be possible to get well working equipment thereon
in such condition, that it rained alot in spring and fal in the area, and tenant
Paul Flood confirmed that Zander #2 road was routinely impassable when it
FAINE . 196

il.  Unmentioned by Officer, Matlock also testified that the Huelsing #1
access road was of “very poor” traveling condition due to having been
plowed over by farmer and its becoming muddy whenitraned ............ 197

iii. Cunningham testified that Harrell #1 lease road “rutted up pretty bad”, |
that he did not access Harrell #1 with 4-WD but rather #2, that his access
did not prove RWS unable to access on a different day than that day in 1997,
and in fact his 2000 inspection report states that there was no lease road at
that time . . . e 198

iv. Twenhafel #2 and Wohlwend #6 had similar weather-related access problems
impeding compliance once RWS obtained legal rights after MIT deadline,
and RWS vehicles were documented to have become stuck on their lease
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v. Officer erred since Respondent has demonstrated that all 5 of these wells had
weather-related access issues, aggravated by repeated plowing of the fields
prior to the rainy season, rendering their lease roads impassable to the varying
heavy vehicles required to prepare an injection well for an MIT, whichin
fact adversely contributed to RWS' s abatement efforts being delayed and
frustrated . . ... . 200

3. Officer erred in refusing to recognize that vandalism and other interference from
landowners and tenant farmers contributed to access/repair problems and both
RWS sfailureto MIT by deadline, as well as extending time span until compliance
WaS aChieVEd . ... e e 200

a.  Wohlwend #6 pattern and type of well interference incidents were longstanding,
material, numerous, admitted by Von Der Haar, and repeatedly documented by
County Sheriff ... ... e 200

b. Adjacent Twenhafel #2 had similar problems as Wohlwend with vandals/ lack of
electrical power, plowing under of leaseroadsby farmer . .................. 201

c. Heulsing #1 farmer interfered with RWS according to Matlock and RWS's

witnesses, and prevented 1995 MIT attempt . ... ........ ... 202
d. Harrell #1 equipment vandalized and lease roads plowed over by Lyle Allen

delaying MIT/plugging . . . .o oot 203
e. Zander #2 vandalized and farmer plowed leaseroads ...................... 203

f. Atwood #1 equipment and electrical vandalized beyond repair such that MIT not
possible, well had been ordered plugged by IDNR prior to EPA issuance of
O/8/00 NOV i 204

4. Officer erred in misconstruing Wohlwend litigation as granting RWS right to
operate prior to MIT deadlines where deadlines had passed prior to issuance of
appealed 1994 state court order initially determining rights and since by law Fisher’s
appeal stayed the 1994 order until at least April 1997, and was not resolved until
even longer after that, so no penalty should have been assessed for thiswell ... ... .. 205

a. Officer Toney erred in finding that the 1994 court order awarding damages to
Klockenkemper “represents the status of the litigation” on 9/1/05, since Rule 305
automatically stayed enforcement of the 1994 order upon Fisher’ sfiling of his
appedl, freezing the parties at the status quo prior to issuance of the 1994 order,
leaving Fisher in possession until at least the 4/22/97 Rule 23 Order granting
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rightsto Klockenkemper . ........ . . . 205

Wohlwend #6 was in possession of and “operated” by C. Fisher from 1977

until court ordered removal of Fihser’s equipment and Respondents’ taking possession
in December 1998, thus it was “impossible” for RWSto MIT prior to 1999 and

IDNR recognized this status on 4/17/97 by deferring RWS submission of annual
reports until appeals of 1994 Clinton County order and other orders were

eXhausted e 206

8/8/02 Clinton County Court consent order with IDNR alowed Respondents

until 11/15/02 to bring Wohlwend #6 into compliance, thus, MIT having been
performed on 4/23/01 (not 2002), no penalty should be assessed for MIT or

Annual Reporting Violationsonthiswell ............. ... ... ... ... ...... 207

5. Officer erred in misconstruing Twenhafel litigation as allowing RWS right to
operate Twenhafel wells prior to MIT deadline where deadline had passed prior to
resolution of Twenhafel litigation in 2001 and where Fisher was in possession
until at least issuance of 4/22/97 Rule23Order ......... ... .. 207

a

Twenhafel permit involuntarily transferred to RWS by IDMM in 1988, Fisher
remained inpossessionof leasehold . .......... ... ... . .. ... 208

Fisher ordered to plug Twenhafel in 1990 and admittedly operated Twenhafel
well from 1992-1907 . .. ... . 208

IDNR recognized indeterminate status of operator of lease on 4/17/97 by
deferring RWS submission of annual reports until Twenhafel appeal resolved . . . 209

On 4/21/97 Ruth Ann Maschhoff filed suit to void whatever lease RWS had to the
Twenhafel field, separate from Fisher v. Klockenkemper , and Maschhoff
acknowledgesthat RWSwas not theoperator . ............. ... ... ..., 209

On 4/22/97 the 1llinois Appellate Court found Fisher in possession, ordered
Fisher to vacate his equipment, and awarded right to lease to
Mr. Klockenkemper .. ... . . 209

Maschhoff litigation not resolved until 2002, and Respondents were found to
havenointerestsinlease .......... .. i e 210

g. Officer erred in rgjecting Twenhafel reduction since RWS did not have actual
or legal right to possession or a valid lease for thiswell in 1995 or thereafter
prior to 2002 second involuntary transfer (to Ed Huels). ................... 210
6. Officer erred inignoring other “Other Matters’ set forth by Respondents . ... ... ... 210
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a. EPA Opening Statement: Actual need for deterrence not established at
hearing (FOF at P144) . ... oo e 211

b. IDNR refusal to consider RWS request for temporary abandonment under
62 IAC 1130(c)(1998 Oil & Gas Rules), as codified at time of RWS's
request, was contrary to law, deprived RWS of a statutory right, and forced
RWS into longer violation period (FOF at p141-143) . ... ... .. oo et 211

c. Small size discount was not enough since Perenchio/EPA admitted that
“RWS not Shell Oil” and could not afford to pay commensurately
(0] == 7 211

d. No economic benefit and no funds available to RWS due to non-production
of inactiveleases (FOF at p144-145) .. ... ..ot 211

e. Prgudice: RWS/Contractor Recordkeeping - Length of delay in EPA
prosecuting this matter and applicability of 805 ILCS 410 three year
record retention requirement in Illinois caused loss of evidence and
records by RWS and potential witnesses (FOF atp145) .................... 211

7. Officer Toney's 7/23/08 and 11/29/07 Orders should be vacated for foregoing
reasons, and findings 5-11, 13-16, 19-16, and 28 reversed, and opposite findings
of fact should be made to those vacated, and the penalty should be eliminated . . . ... 212

IX. 7/12/07, 8/27/07, and 10/2/07 TONEY ORDERS ON MOTIONS TO CONFORM .. .. 212

A.

Posture Below: Mr. Klockenkemper was hard of hearing and could not clearly hear

guestions at the hearing in Mt. Vernon appellate courthouse, and only a minimal
accommodation was provided by EPA of allowing him to read real-time output on

computer despite availability of amplification and/or smaller conferenceroom ......... 212

Sullivan Reporting released a certified transcript of the 4/26/07 hearing on 5/17/07, which
Respondent Klockenkemper and counsel found to be incomplete, erroneous and not

reflective of his actual testimony as reflected in Respondents’ initial 6/18/07 Motion to
GO O M . 214

On or about July 12, 2007, Sullivan Reporting “withdrew” the certified 4/26/07
transcript as not having been proofread, and to check against audiotape for missing
portions due to transcription equipment malfunctions occurring in hearingroom . ... ... 215

Sullivan indicated that the reporter’ s transcription computer was malfunctioning on

4/26/07, contributing to erroneous and possible incomplete 4/26/07 transcript,
corroborating Respondents’ claims of missing and misstated testimony . ............. 215
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XI.

XII.

A.

Officer erred in 7/12/07, 8/27/07 and 10/2/07 Orders by denying Respondents 7/5/07 and
8/24/07 Motions requesting that she order EPA-contract reporter Sullivan to release any
additional recordingsto EPA, depriving Respondents of the opportunity to ascertain the
accuracy of the revised transcript and of their requested conformations, since the audio files
provided to both Respondents and to EPA for 4/26/07 hearing thus far were garbled and
largely inaudible, asclamed by Sullivan ... ... .. ... . 216

Sullivan released a revised 4/26/07 transcript on 7/23/07, which side-by-side differed
materialy and in over 100 instances from initial 5/17/07 transcript, was 10 pages longer,

and included at least 20 of Respondent Klockenkemper’s requested 6/18/07 conformations

to theinitial unedited transcript, further corroborating Respondents’ claims of erroneous
TrANSCIIPLION . . .o e 217

Respondents' requested changes met standard for 40 CFR 22.25 as interpreted by
M S, TONBY . . o e 218

. Officer Toney erred in granting only a portion of Respondents' conformations, and also

because she did so without explanation or basis, and totality of hearing problems and errors
amounted to denial of afair hearing for Mr. Klockenkemper and RWS, thusthe
conformations should be ordered and no penalty should be assessed due to lack of a

fair and accurate hearing for Mr. Klockenkemper ............ ... ... . ... ... . ... 218

. 5/17/06 TONEY ORDER STRIKING AFFIRMATIVE DEFENSES - FIRST

AND EIGHTH AFFIRMATIVE DEFENSESIMPROPERLY STRICKEN ....... 219

First Affirmative Defense, that EPA has no subject matter jurisdiction over Mr.
Klockenkemper since is not the “Permittee” under the Illinois UIC program, is raisable
anytime, may not be stricken . ... ... .. . 219

Eighth Affirmative Defense - IDNR denial of hearing and statutory process for temporary
abandonment/future use status is “Other Matter” that should be considered under SDWA

statutory penalty factor 6 . ... ... 220
CONCLUSION .o e 220
PROPOSED FINDINGSOF FACT AND LAW ... ... e 221

EPA’s 1/25/02 NOV and 2/20/02 amended complaint fail to plead jurisdictional facts, and
thus fail to confer jurisdiction to EPA over Mr. Klockenkemper under 225 ILCS 725/8a, and
as aresult the and the Officer’s Order of 12/27/06 is declared null and void asto Mr.
Klockenkemper, and the Orders of 2/6/03 and 5/3/05 are reversed and vacated as to non-
Respondent Klockenkemper for lack of facial and subject matter jurisdiction as pleaded in
2/20/03 amended complaint. . ...... ... 221

EPA failed to plead or prove a primafacie 40 CFR 22.24 case against Mr. Klockenkemper
under 225 |LCS 725/8a, 42 USC 300h-2 for the violations alleged, and did not attempt to
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pierce the corporate veil of Rocky Well Service, Inc. , thus the 12/27/06 Order isin error
and null and void, and vacated asto Mr. Klockenkemper, and he is found not jointly and
severally liable under the SDWA and otherwise not liable for the violations alleged. . . . . . 221

C. EPA failed to meet its 40 CFR 22.24 burden as to the proposed penalty assessment against
either Respondent, no harm was shown, no USDW was shown to be threatened, and there
was insufficient evidence to support the Officer’s own assessment, and thus the 7/23/08
Order isvacated and no penalty is assessed asto either Respondent.  ............. 221

D. EPA and the Officer failed to properly apply 42 USC 300h-2 statutory penalty factorsto
each violation at each well, and failed to recognize numerous good faith efforts and other
matters, and thus the 7/23/08 Order is vacated and no penalty is assessed as to either
RESpONdENt . . . . 221

E. The Officer committed reversible error in striking Respondent’ s affirmative defenses, and in
the conduct of the April 24-26, 2007, hearing and post hearing procedures, that denied
Respondents due process, proper disability accommodations for Mr. Klockenkemper,
afair trial and an accurate record thereof, and the Officer’s orders of 5/17/06, 7/12/07,
8/27/07 and 10/2/07 and 11/29/07 where in error and are vacated and reversed as to both
Respondents, and this matter is dismissed with prejudice/remanded for further hearing as
directed. ... e 221
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