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b. Officer Toney’s rejection of Respondents’ arguments and holding that Ms. 
Perenchio’s testimony establishes sufficient evidence of actual or potential 
harm by showing the “programmatic severity” of RWS violations at the six 
wells is patently erroneous and unsupported by record . . . . . . . . . . . . . . . . . . . . . 165

i. Presiding Officer correctly found that EPA failed to prove actual or potential  
harm related to the wells, since Perenchio failed to cite any indicia of actual 
or potential harm, state inspectors testified there was no observed harm, and 
since EPA failed to show that a USDW was even present in the area of 
each well . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 166

A. Perenchio admitted that her testimony contains no well-specific or 
USDW-specific facts indicating that she considered the potential for
 harm from RWS’s failure to MIT to a USDW for either Table I or II . . . 166

B. State inspectors were unable to testify to any fact indicating a threat to 
a USDW from any RWS well . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167

ii. Officer’s rationale for finding EPA met 40 CFR 22.24 burden as to statutory 
factor 1 by showing “programmatic harm” in error since “programmatic 
harm” is already taken into account as a separate element from “actual or 
potential harm” under the penalty policy, and since  Perenchio’s declaration 
is insufficient to even demonstrate “programmatic severity” . . . . . . . . . . . . . . 168

A. Officer’s approach in error because it improperly includes and substitutes
“programmatic harm” for a showing of actual or potential harm to a 
USDW in Table I and Table II analysis, where policy requires that such
theoretical harm to the UIC be taken into account in regard to both 
Table I and II analysis, after evaluation of actual or potential risk of 
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harm to environment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 168

B. Caselaw requires that “programmatic harm” actually be presented from 
and be tied to potential harm to environment from specific violations at 
issue, and not from generic recitation of scope and breadth of UIC 
program and theoretical harm caused by MIT violations in general, thus
Perenchio testimony is insufficient as to this element as well . . . . . . . . . . . 169

I. In Re Predex Corp., 7 E.A.D. 591, 601-602 (EAB 1998)(FIFRA) 
resulted in no penalty being assessed based on lack of actual or
 programmatic harm, and EAB rejected and did not impose a 
“substantial penalty” for purely programmatic harm despite 
EPA’s urging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 169

II.  In Re Phoenix Construction Services, Inc.  11 E.A.D. 379, 396-400 
(EAB 2004), a CWA 404 unpermitted illegal wetland destruction 
case found programmatic harm occurred only where EPA first 
showed actual harm from act of filling, and where lack of permit 
went to core of 404 program, and even then penalty was 
reduced to only $23,000   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 170

c. In Re Safe and Sure Products, et al.8 E.A.D. 517 (EAB 1999), assessing a final
$30,000 penalty from the $229,000 proposed by EPA, establishes inadequacy of
Perenchio declaration to proving substantial “programmatic harm” to support
$105,590 penalty for six passive violations, by itself, where no actual or 
potential harm to a USDW, no misleading conduct, no repeated pattern of 
100's of ongoing repeated MIT violations, and no illegal operation without 
permit, alleged or shown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171

d. Perenchio was not expert or first hand witness and did not testify to or 
rebut Morgan testimony, but responded to cross examination as to direct 
declaration testimony only, and declaration does not meet 40 CFR 22.24 burden 
as to statutory penalty factors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 172

e. Perenchio testimony inadequate and insufficient for reasons set forth at 
Respondents’ 12/21/07 Proposed Findings of Fact, Sections IX and XI.A . . . . . . 173

7. By basing statutory factor 1 solely on theoretical presence of programmatic harm 
with no nexus to violations themselves, Officer Toney effectively reads first 
statutory factor out of SDWA and results in penalty becoming punitive and
imposed without due process and not in compliance with 40 CFR 22.24 . . . . . . . . . . . 173

8. Officer erred in rejecting John Morgan’s expert testimony as to the lack of 
seriousness found by IDNR in assessing much lower penalty amounts, and 
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erred by disregarding Morgan’s un-rebutted opinion that available well-specific 
facts indicated that no impacts occurred and threat of harm was low or 
marginal, despite Officer’s finding that no USDW was shown to be present 
or impacted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

a. Mr.  Morgan’s un-rebutted testimony as to lack of harm was erroneously 
discounted and ignored by the Presiding Officer  . . . . . . . . . . . . . . . . . . . . . . . . . 174

b. Morgan’s opinions as to the reasonableness and basis (and lack thereof)
for IDNR and EPA findings and penalties were disallowed without legal basis 
despite his personally having reviewed and approved the same type of penalties 
for the very same personnel that issued the state penalties in this case . . . . . . . . . . 175

c. Officer Toney erred by failing to at least consider the IDNR’s findings of 
lack or harm, low seriousness and penalty calculation for all six wells of $1,900, 
as discussed by Mr.  Morgan  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 176

9. Statutory Factor 1 - Annual Reporting violations: gravity component of $990 
should be eliminated due to failure to show harm since there was nothing to report 
for the six inactive wells for 3 years at issue (1996-1998), and since no facts were 
taken into account or annual reports reviewed regarding actual or potential harm, 
thus 40 CFR 22.24 burden not met as to seriousness factor . . . . . . . . . . . . . . . . . . . . 176

10. Statutory Factor 1- Annual Reporting: EPA/Officer was arbitrary and capricious 
if consideration of Respondents’ age and RWS size is viewed as discount designed 
to assure that total proposed penalty does not exceed the (then) $125,000 civil 
referral cut off . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 177

11.Grouping of wells for gravity assessment purposes aggregates harm and prevents
Respondents’ from being able to assess what dollar amount and level of threat EPA
assigned to each well, and thus violates SDWA Sec. 1423. . . . . . . . . . . . . . . . . . . . . . 178

12.$115,790 assessed gravity penalty erroneous for foregoing reasons . . . . . . . . . . . . . . . 178

E. Statutory Factor 3 - Past History of Violation: Officer erred since there was no         
history of violations cited by EPA/Perenchio as claimed by Officer . . . . . . . . . . . . . . 179

F. Statutory Factor 4 - Good Faith Efforts: Officer and EPA erred by failing to            
properly consider and discount for numerous documented good faith efforts by              
RWS and Respondent to comply with SDWA, authorities and MIT requirements,           
as set forth in post-hearing Brief and findings of fact . . . . . . . . . . . . . . . . . . . . . . . . . 179

1. Officer failed to properly apply SF 4 due to lumping of wells and failure to 
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distinguish between wells as to differing and various well-specific good faith 
efforts and attempts toward compliance, in violation of SDWA requirement to 
consider factors in relation to each particular violation   . . . . . . . . . . . . . . . . . . . . . . 180
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of good faith efforts in refusing to recognize RWS’s efforts that the 
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good faith effort defense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 181
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lack of “good faith efforts” to come into compliance after the date of violation to
RWS failed pre-violation efforts to comply with the MIT deadlines, where the 
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successful good faith efforts, and where Perenchio admitted that post-NOV 
efforts do count as “good faith” efforts, thus Officer misconstrued and 
improperly shortened the applicable time span for good faith efforts . . . . . . . . . . . 182

c. Perenchio admitted seeing documents indicating good faith efforts, but
notwithstanding, improperly based her determination that RWS made no 
good faith efforts on hearsay from Mr.  McDonald . . . . . . . . . . . . . . . . . . . . . . . . 183

d. Officer fails to credit and without basis and erroneously construes RWS’s 1997
compliance meeting with IDNR as an attempt to delay compliance, and ignores 
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requirements for Wohlwend and Twenhafel wells pending resolution of ongoing 
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on-site and MIT-related work efforts based on her erroneous perception that they 
were “part of doing business and not related to MIT” . . . . . . . . . . . . . . . . . . . . . . . . 185
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b. Officer  erred in assuming that grading to assure heavy equipment access to 
well and “workovers” are not “necessarily” related to MIT, MIT is culmination 
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average of once every 5 years, RWS attempted to MIT in 1995, and 
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 afforded a reduction in penalty, and Mr.  Klockenkemper should not be required to 
pay same, and Officer’s reliance on Sunbeam Water Co.  is in error . . . . . . . . . . . . . . 192
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1. Respondents exhibited “good corporate citizenship” by way of substantial 
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2. Weather Regularly and Severely Impeded Access: The Officer erred in finding that
inspectors were able to access wells without difficulty since several admitted access
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was for heavy equipment, not Jeep or on foot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 194
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impeding compliance once RWS obtained legal rights after MIT deadline, 
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xxxii
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weather-related access issues, aggravated by repeated plowing of the fields 
prior to the rainy season, rendering their lease roads impassable to the varying
heavy vehicles required to prepare an injection well for an MIT, which in 
fact adversely contributed to RWS’s abatement efforts being delayed and
frustrated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200
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